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i Jon Fowe, Executor of Rozear Fowi E, who 
Patrick Ellis. Appellant. vas ſurviving Aſſignee of a Statute of Bank- 


rupt againſt RIchARD FirEII d, Reſpondent. 


5 The Reſpondents E ASE, on behalf of the Bankrupt's Creators. 


the Accounts, (Hfeild being ignorant therein) and in 1701 the Appellant contrived an Account with a pretended Ballance of 6781. 158. 6d. 
due to him, and endeavoured to have impoſed it upon Fifeild, and Sued out a Writ for 1009 1. and terrified him with an Arreſt, which 


Two whereof unduely Awarded to the Appellant 374 1. 3s. 4 d. (the Third proteſting againſt their Proceedings and refuſing to joyn in the 
Award) and Fifeila not having a fair opportunity to be Heard by reaſon of the 1000 l. Writ, and a Warrant taken out thereupon, and then out 
againſt him, the Two Arbitrators were ſo partial as to Allow in one Article 1961. 95S. 9d. on account of Guineas when only 100 l. 18s. 1 d. was 
demanded, and even that referred to Fifeild's Oath, who acquitted himſelf thereof upon his Oath accordingly. And on this Award Ffeild was 
immediately Arreſted, thrown into Priſon, Judgment againſt him, and he confined cloſe Priſoner 7 Years to his Ruin. | | 


After this the Appellant Sued out a Satute of Bantrupt got himſelf and his Arbitrator Newel (who was no Creditor ) to be nominated for 


Aſſignees, but was diſappointed in that Deſign by an Order in Chancery, and Fowle and motten (appointed the Aſſignees) the Creditors looking into this 


Award, and finding it made after Hfeild became a Bankrupt, and therefore that it bound not them, to prevent the tedious Expence of a Chancery 


Suit, applyed by Petition to the late Lord Keeper, praying an Examination of the Matter in a Summary Way before the Commiſſioners, and to 
lay open the Accounts which was directed, and the Appellant comply'd therewith, and from time to time attended the Commiſſioners, and 
atter the Commiſſioners had ſpent ſeveral Months in examining the Accounts and were ready to Report the Appellant in Efeilds Debt, the 


_ Creditors petitioned for the Report which was vigorouſly opp s'd by the Appellant, wbo inſiſted that all that had been done was extrajudical, 
and he prevail'd, and all that Labour and Expence was loſt. But the Court of Chancery on Hearing the Petition ſo far took Notice of it, as to Order 


the Commiſſioners to make an Aſſignment of a Debt as due from the Appellant to enable the Creditors to bring their Bill to ſet aſide the Award, 
and according to the direction of the Court of Chancery the Reſpondent's Bill was brought occaſion'd by the Appellant's fault, that he would not 
abide the Summary Way the Court had put it into, and himſelf had once comply d with. | | = 

The ſaid Bill was brought to ſet aſide the Award, which was pleaded in Bar to the Bill, and Ordered to ſtand for an Anſwer, afterwards an 
Iſſue was directed and Hfeild upon full Evidence at the Tryal found a Bankrupt at the time of the Award, which was Decreed to be ſet aſide (as 


to the Creditors ) and an Account was directed and the Appellant was to be paid ſo far as the Bankrupts Eſtate had or ſhou'd come to the Aſſignees 


hands, fo his whole Debt was provided for by the Decree, tho? the other Creditors proportions were not 10s. in the Pound. 


26 Nov. 170 7. 


That pending the Reference before the Maſter, the Appellant took out Execution on his rose 1. Bond for performing the Award, levyed near 


300 l. of the Bankrupt's Goods, put the Money in his Pocket, ſtood out a Tryal, and a Verdict for the value thereof, brought hisBill in Chancery, 
obtained an Injunction for delay, kept it up near Nine Months by inſufficient Anſwers, and when diſſolved upon the Merits, brought a Firſt Writ of 


Error, and after about 12 Months ſpent diſcontinued it, and brought a Second Writ of Error which is ſtill pending, and all this time has 300 J. in 
his Hands belonging to the Creditors. (This the Court of Chancery as it is conceived wou'd have committed him for, if the Creditors had complained ) 


The Maſter made his Report, whereto Exceptions were taken by both Sides, and all the Appellant's Exceptions over-ruil'd, the Reſpondent's 


Third Exception was for that the Maſter had allowed the Appellant 67 1. 13s. 6 d. which he ought not to have done, for that it had been charged 
on Ffeild in a former Account, whereon was a Ballance of 30 l. 16s. 6d. due to Fifeild, And the 6th Exception was for that the Appellant had an 
Allowance of 56 I. 17 8. o d. without Proof; both theſe Exceptions were allowed on arguing and re-arguing before the Lord Chancellor, and the 


+ Appellant's Demands reduced to 1791. or thereabouts, ſo the Creditors having prevailed as well againſt the pretended Ballance of 678 1. 15 8. 6d. 


13 July, 1708. 


18 Dec. 1708. 


'ObjeRion, iſt. 
Anſwer, 


Objection, 2d. 
Anſwer,” 


Objection, 34. 
Anſwer. 


Objection, 4th. 
Anſwer. 
Objection, 5th. 
Anſwer, | 


as againſt the Award unfairly obtained for 3741. 3s. 4d. and the Appellant having near 3001. in his Hands, which he came at by ſuch an extra- 


ordinary Method and undue Means, „ WY ee x; | 
The Creditors moved the Lord chancellor on the Circumſtances of this Caſe, and on Hearing Councel on both Sides, obtained an Order for their 


Coſts to be deducted out of the Money due to the Appellant. And on the 20 of the ſame July, the Bankrupt (who had lain 7, Years in Priſon ) was 


Ordered to be Diſcharged, and the Coſts were taxed at 180 1. 6s. 8d. | 1 3 | ; 
The Creditors obtained another Order on Hearing Councel on both Sides before the Lord Chancellor, for the Maſter to aſcertain what remained 


due to the Appellant after a deduction of what was taxed for Coſts, and what was allowed on arguing the Exceptions, and on payment of the 
Remainder the Appellant was to deliver up the Award Bond and vacate his Judgment. 


14 Jar. 1708. 
5 


The Maſter purſuant to the laſt Order, deducted the Coſts and what was allowed on the Exceptions, and Reported the Remainder due to the 
Appellant to be only 021. 13 8. 9d. which Report is ſince confirmed, ſo the Appellant who in the firſt inſtance pretended 6781. 15 8. 6d. 
and by his Award 3741. 35. 4d. is at laſt upon Examination of the Accounts Reported to bs a Creditor for no more than 021. 138. 9 0. 


Aud yet aſter all theſe Hearings, Rehearings and Proceedings at Law and in Equity, the Appellant hath thought fit to Appeal. 


The FHrſt Objection is made againſt the Orders of the 16th April, and 27th October, whereby the Creditors Third Exception for diſallowing the 
Appellant 671. 13s. 6d. and allowing to the Creditors 3ol. 16 8. 6d. was on Arguing and Re-arguing before the Lord Chancellor allowed. 

The Maſter having allowed the Appellant 67 1. 13s. 6d. an Account (with this extraordinary Title The ſeparate Account bttwixt Fifeild and 

Ellis, whereof no particulars are entred in the Books of the ſaid Ellis, but only the Ballance of 30 l. 16 s. 6 d. induſtriouſly concealed by the Appellant, till 


_ juſt cloſing the Report) was then produced by him for another purpoſe and by that Account it appeared that Hſeild had been before Charged with 


the particulars of the 671. 13s. 6d. in that ſeparate Account, and a Ballance of 3ol. 16s. 6d. was due to Fifeild tbereon, and that Ballance having 


been entred in the Appellants ovin Books, and acquieſſed under 18 Years; the Creditors very juſtly inſiſted they ought to be Diſcharged of the 
671. 138. 6d. and be allowed the ſaid Ballance of 301. 16 8. 6d. And the Court were clear of Opinion with em in that Matter, and allowed the 


3d Exception accordingly, on Arguing and Re-arguing thereof. | : x 
The Second Odjection is made againſt the ſame Orders of April and October, for diſallowing to the Appellant 56.1. 17s. o d. on Arguing and Re- 


arguing of the Reſpondents 6th Exception. 


The Appellant had no Proof of his payment of the 56 I. 17 8. o d. he only produced an Entry in his Books where ſuch Sum is enter'd to be 


paid by Ffeild the Bankrupt, that it was for Money lent before, but the Entry appeared irregular and to have been tampered with and altered in a 
material Point and theſe Words, [_ Being for the ſame Sum lent as per C. B. ] Since added in one of his Books in a different Hand with freſh Ink and no 


Eatry in his Caſh-Book of the lending of any ſuch particular Sum, nor any Entry at all of any ſuch Sum in any Book till after that Sum received by 
the Appellant from Fifeild, and therefore if it was paid to the Appellant for Money lent before, it is probable it was paid in Part of the ſeveral 


Sums entred fairly and then due, and not as payment of ſuch a particular Sum of 56 1. 17 8. o d. lent by itſelf diſtinct from the ſeveral Sums entred, 
for which reaſon the Entry had no Credit, and the Court preſumed the 56 l. 178. od. to be contained in the other Articles of Money lent, 


wherewith the Creditors were charged precedent to that time. 


The Third Objection is made againſt the Order of the 1 3tlrof July, whereby the Creditors have their Coſts, 
The Defence made by the Appellant and his endeavours to ſetup the Award and Seizing the Bankrupt's Goods, 
only 021. 13s. 9d. were againſt Conſcience, and his Proceedings appeared to be of ſuch a Nature as the Court juſtly condemned him to pay Coſts. 
he Fourth Objection is made againſt the Order of the 2oth July, for Diſchaging the poor Bankrupt out of Priſon. - | „ 
Surely nothing was more Juſt than this Order, the poor Man had been a Priſoner for 7 Years, and the Appellant had received one Satisfaction of 
his pretended Demands in the Creditors Cauſe, fo he can have no other End for keeping the poor Man in Priſon, but to force a double Satisfaction, 


which is diſagreeable to Equity and good Conſcience, Aud the poor Man has paid dear enough to lye 7 Years in Priſon for 021, 13 8. 9d. 


The Fifth Objectiou is againſt the Order of the 18th of Dec. for deliveing up the Award Bond, and vacating the Judgment on payment of what 


was due, and the Report grounded thereon, and the Order for Confirmation thereof. 1 | 
The Appellant in Juſtice can have but one Satisfaction which he has already had, and the keeping up the Bond and Judgment can be for no other 


End than to compel the poor Bankrupt to make double Satisfaction: And in this Caſe it cannot be doubted but the Bankrupt might in a Court of 


5 Equity grounded on the Creditors proceedings, and Satisfaction made in that Cauſe be relieved againſt the Bond and Judgment, and the Order of 
Chancery has done no more. Nay it is of Advantage to all Parties to have one End, and not to 


be expoſed to other Suits, and the very Foundation 


of the Order is no more than to put the Matter at Peace, and prevent multiplicity of Suits, [Park 
| | Z 2 on” 8 „„ , Farker. 


Spencer Comper. 


* 


ICHARD FIFEILD the Bankrupt, a Tanner by Trade, having Dealings with the Appellant a Merchant in London, intruſted him to keep 


obliged him to Abſcond, and then to ſubmit to an Arbitration, and Bonds were accordingly Sealed, and Three Arbitrators named, 


| Tho” at laſt found a Creditor for : 


80 


